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United States District Court for the Eastern District of Virginia Norfolk Division
United States v. Sea Bay Development et al., Civil Action No. 2:06-cv-624
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Document prepared by
and after recording return to:
Hunton & Wiliams UP
951 East Byrd Street
Richmond, VA 23219
Attn: Kara Brown

(GPINrrax Parcel Number): (INSERT TAX PARCEL ID)

CONSERVATION EASEMENT

THIS DEED OF CONSERVATION EASEMENT ("Conservation Easement"), exempt
from all recordation taxes pursuant to Virginia Code §§ 58.l-8ll(D) and (F), is made on this_
day of ,200_, by GREEN SEA FARMS, LLC, a Virginia limited liability company and
BEECHTREE PARK, INC., a Virginia corporation (collectively, the "Grantor"), with an address of
(address) , and (name of grantee), a non-profit corporation organized and existing under the laws of
(state), with a local address of (address) ("Grantee").

R E C I TAL S:

A. The Grantor is the sole owner in fee simple of the property located west of Johnstown
Road, east of Shilelagh Road, and south of the Whispering Pines subdivision, in Chesapeake,

Virginia, legally described in Exhibit A, attached hereto and incorporated by this reference, which
consists of approximately +/- l,560 acres located in the City of Chesapeake, Virginia, and is

generally known as the "Sea Bay Site" (the "Property").

B. The Property is subject to ajudicial Consent Decree entered in the United States
District Court for the Eastern District of Virginia, Norfolk District on _, 200_ (the "Consent
Decree") attached hereto as Exhibit B.

C. The Consent Decree divides the Property into two separate areas, the Potential
Development Area ("PDA") and the Remedy Area ("RA"), as specifically delineated in Figure 1 to
Exhibit B, attached hereto and incorporated by this reference. This Conservation Easement applies
to that portion of the Property identified as the RA on Figure l.

D. The RA is a significant natural area that qualifies as a "relatively natural habitat of
fish, wildlife, or plants, or similar ecosystem," as that phrase is used in P.L. 96-54l, 26 USC
170(h)(4)(A)(ii), as amended, and in regulations promulgated thereunder.

E. The Grantor and Grantee have the common purpose of conserving the

above-described conservation values of the RA in perpetuity. The Commonwealth of Virginia
has authorized the creation of Conservation Easements pursuant to the Virginia Conservation
Easement Act, Virginia Code § lO.l-lO09 et seq., and Grantor and Grantee wish to avail
themselves of the provisions of that law as well as the provisions of the United States Internal
Revenue Service Code of 1986, as amended ("I.R.c."), Section l70(h), to the extent applicable,
concerning qualified conservation contributions and I.R.C. Code Section 203l (c) allowing an
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election for special treatment of qualifying conservation easements for estate tax purposes.

NOW, THEREFORE, the Grantor, for and in consideration of the facts recited above
and of the mutual covenants, terms, conditions and restrictions contained herein and as an
absolute and unconditional gift, hereby gives, grants, and conveys unto the Grantee a
Conservation Easement in perpetuity over the RA of the nature and character as follows:

l. PURPOSE. The purpose of this Conservation Easement is to ensure that the RA
wil be preserved in perpetuity in its natural condition; to protect native plants, animals, or plant
communities on the RA, and to prevent any use of the RA that wil impair or interfere with the
conservation values of the RA as described above, while allowing for traditional uses of the RA
that are expressly permtted in this Conservation Easement and defined herein.

Except as authorized in Section 3, Grantor wil not perform, nor knowingly allow others
to perform, any act on or affecting the RA that is inconsistent with the purposes of this
Conservation Easement. However, unless otherwise specified below, nothing in this
Conservation Easement shall require the Grantor to take any action to restore the condition of the
RA after any act of God or other event over which Grantor had no control. Grantor understands
that nothing in this Conservation Easement relieves it of any obligation or restriction on the use
of the RA imposed by law.

2. RA PROHIBITIONS. Any activity on or use of the RA inconsistent with the terms
and purposes of this Easement is prohibited. Subject to the retained rights of Grantor set forth in
Section 3 below, and without limiting the generality of the foregoing, the following activities and
uses are expressly prohibited (the "Restrictions").

2.l Subdivision. The RA shall not be divided, subdivided or paritioned, nor

conveyed or pledged for a debt except in its current configuration as an entity.

2.2 Development. Except as expressly provided in Section 3 hereof, there shall be
no new development or construction of buildings, structures, fixtures, or improvements (temporar
or otherwise) within the RA, including without limitation mobile homes, fences, airplane landing
strip, utility lines, towers, conduits, radio transmission antennas, utility transmissions, cellular phone
transmission antennas or other structures.

2.3 Commercial Development. Any commercial or industral use of or activity on
the RA is prohibited. No right of passage across or upon any portion of the RA shall be permtted if
that right of passage is used in conjunction with a commercial, manufacturing or industrial
development, activity or use.

2.4 Mineral Extraction. Mining and hydrocarbon extraction are prohibited withn

the RA.

2.5 Agricultural Use. Farng and other agricultural uses and activities are
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prohibited within the RA.

2.6 Timber Harvest. Except as authorized by paragraph 3.2, or as necessar

for the restoration activities required by the Consent Decree and the right to maintain adequate
drainage and flow expressly permtted under the Consent Decree and by this Conservation
Easement (as described in paragraph 3.4 hereof), timber harvesting is prohibited within the RA,
except to prevent an imminent hazard to human health or safety, or to remove invasive species.

2.7 Livestock. Grantor shall not graze, pasture or water domestic animals within

the RA for any purpose.

2.8 Hydrologic Systems. Except as necessar for the restoration activities
required by the Consent Decree, the right to maintain adequate drainage and flow expressly

permtted under the Consent Decree and by this Conservation Easement (as described in paragraph
3.4 hereof), and as may be reasonably necessar for creation and maintenance of trails as permtted in
paragraph 3.2, there shall be no alteration, depletion or extraction of surface water, natural water
courses, lakes, ponds, marshes, subsurface water or any other water bodies on or in the RA.

2.9 Excavation. Except as necessar for the restoration activities required by
the Consent Decree, the right to maintain adequate drainage and flow expressly permtted under
the Consent Decree and by this Conservation Easement (as described in paragraph 3.4 hereof),
and as may be reasonably necessar for creation and maintenance of trails as permtted in
paragraph 3.2, there shall be no ditching, draining, grading, diking, filing, excavating, dredging,
removal of topsoil, sand, gravel, rock, minerals or other materials in the RA, driling, building of
new roads, or change in the topography of the RA in any manner.

2.l0 No Dumping. There shall be no storage or dumping of trash, garbage, yard
debris, harvest waste, or other unsightly or offensive material, hazardous substance, or toxic waste on
the RA. There shall be no placement of underground storage tanks in, on, or under the RA. Except
as expressly permtted in paragraphs 2.9, 3.2, 3.3, and 3.4 hereof or as required by the Consent
Decree, there shall be no changing of the topography through the placing of soil or other substance or
material such as land fil or dredging spoils, nor shall activities be conducted that could cause erosion
or siltation on the RA.

2.11 No Pollution. There shall be no pollution of surface water, natural water
courses, lakes, ponds, marshes, subsurface water or any other water bodies in the RA, nor shall
activities be conducted on the RA that would be detrimental to water quality or purity or that could
alter the natural water level or flow in or over the RA, except as authorized by the Consent Decree or
paragraphs 3.2, 3.3, and 3.4 hereof.

2.l2 Destruction of Plants. Disturbance of Natural Habitat. Except as expressly

permitted in paragraphs 2.9, 3.2, 3.3, and 3.4 hereof or as required by the Consent Decree, there shall
be no removal, haresting, destruction or cutting of native trees, shrubs or plants in the RA. There
shall be no planting of non-native trees, shrubs or plants on the RA. There shall be no use of
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fertilizers, plowing, introduction of non-native animals, or disturbance or change in the natural
habitat in any manner.

2.13 No Biocides. There shall be no use of pesticides or biocides including, but not
limited to, insecticides, fungicides, Todenticides, and herbicides, except as approved by Grantee to
control invasive species detrimental to the conservation values of the RA.

2.l4 Signage. No signs or bilboards or other advertising displays are allowed on
the RA, except to advertise the Property for sale, or to prohibit unauthorized entry or use.

2.l5 Motorized Vehicles. Motorized vehicles shall not be permitted on the RA

except as necessar for emergency situations, to complete the restoration activities required by the
Consent Decree, and the right to maintain adequate drainage and flow expressly permitted under the
Consent Decree and by this Conservation Easement (as described in paragraph 3.4 hereof). With
prior notice to the Grantee, motor vehicles may be used on the RA for construction and maintenance
of foot trails as provided in paragraph 3.2 hereof.

3. RIGHTS RETAINED BY GRANTOR. Grantor retains the following rights:

3.l Existing Uses. The right to undertake or continue any activity or use of

the RA not prohibited by this Conservation Easement. Prior to makng any change in use of the
RA, Grantor shall notify Grantee in writing to allow Grantee a reasonable opportunity to
determne whether such change would violate the terms of this Conservation Easement.

3.2 Recreational Uses. The right to engage in and permt others to engage in

recreational uses of the RA, including, without limitation, camping, hunting, fishing, and hiking.
The right, but not the obligation, to create and maintain foot trails with surfaces unimproved or
improved only with organic materials, such as natural mulch, pine, or bark, provided that such
trails shall not exceed four feet in width, and native vegetation wil be disturbed only to the
extent necessar to construct such trails. The trails shall be suitable for foottravel only.
Consistent with the provisions of paragraphs 2.8 and 2.9 herein, such trails shall be constructed
and maintained so as to minimize impacts on the hydrology or topography of the RA.

3.3 Restoration Activities. The right to perform the restoration activities
required by the Consent Decree and to monitor and maintain the restoration activities as
prescribed therein.

3.4 Maintenance of Adequate Drainage. To the extent provided by paragraph

19(b )(i) of the Consent Decree, in order to prevent flooding of existing or future agricultural
activities and development within the PDA and, at the same time, protect the RA, the Grantor, its
successors or assigns, retains the right of entry and of access to the RA for the purpose of
removing obstructions and maintaining adequate drainage and flow through (i) the central
collector ditch from Area J to the western property line of Area M, (ii) the ditch connecting Field
3 to the central collector ditch, and (iii) the two ditches outside the southwest comer of Field 3,
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which together drain to Area F, each as identified in Figure 1 attached to the Consent Decree. As
provided in the Consent Decree, future discharges of dredged and fil material are authorized as
necessar for such maintenance work and for access to perform that work, if EP A has approved
the plan for maintenance and access submitted to it by the Grantor, or does not respond within
forty-five (45) days of the Grantor's submittal to EP A. Notwithstanding the above, the Grantor
may proceed to the extent that the maintenance work and access to perform that work are
authorized or exempt under the CW A.

3.5 Grant of Utili tv Easement. To the extent provided by paragraph 19(b)(ii)
of the Consent Decree, Grantor retains the right to install (and/or grant easements to applicable
utility providers to install) utility lines to provide utility service to any future improvements
located in the PDA, provided, however, that the utility lines may not be located within the RA
unless the Grantor or its successors or assigns establish to EP A that, for technical and
engineering reasons, utility lines must be located within the RA and that without such utilties in
such location the design of the development of the PDA would not be possible. Cost shall not be
a factor in consideration of the preceding sentence.

3.6 Transfer. The right to sell, give, mortgage, lease, or otherwise convey the
RA subject to the terms of this Conservation Easement.

4. GRANTEE'S RIGHTS. To accomplish the purpose of this Conservation
Easement, the following rights are granted to Grantee by this Conservation Easement:

4.l Right to Enforce. Except as permtted by Section 3, the right to preserve

and protect the conservation values of the RA and enforce the Restrictions.

4.2 Right of Entry. The right of Grantee's staff, contractors and associated

natural resource management professionals to enter the RA at reasonable times during normal
business hours after prior written notice to Grantor, for the purposes of: (a) inspecting the RA to
determne if Grantor is complying with the Restrictions; (b) enforcing the Restrictions; and (c)
takng any and all actions with respect to the RA as may be necessar or appropriate, with or
without an order of court, to remedy or abate violations hereof. Prior written notice is not
required if Grantee is entering upon the RA because of an immnent and substantial violation that
could, in the discretion of Grantee, substantially and permanently diminish or impair the
conservation values of the RA. Such right of entry shall include the permanent right to cross the
PDA, only as needed, for access to the RA. Grantee shall repair any damage done to the PDA
resulting from crossing such lands to access the RA.

4.3 Monitoring and Research. The right, but not the obligation, to monitor the
plant and wildlife populations, plant communities and natural habitats on the RA and to actively
protect and manage them, if necessar, to ensure their continued presence and viability on the
RA. Grantor may, but is under no obligation to, cooperate with Grantee in establishing, at no
expense to Grantor, a written Monitoring and Research Plan to direct the monitoring of and
research on plant and wildlife populations, plant communities and natural habitats on the
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Remedy Area.

4.4 Management of Exotic and Invasive Species. The right, but not the
obligation, to control, manage or destroy exotic non-native species or invasive species of plants
and animals that threaten the conservation values of the RA. Grantee wil consult with Grantor
prior to implementing management activities.

4.5 Discretionar Consent. The Grantee's consent for activities otherwise
prohibited or requiring Grantee's consent under Section 2 above, may be given under the
following conditions and circumstances: If, owing to unforeseen or changed circumstances, any
of the prohibited activities listed in Section 2 are deemed desirable by both the Grantor and
Grantee, the Grantee may give permssion for such activities, subject to the limitations of this
paragraph. Such requests for permssion, and requests for permission for activities requiring the
Grantee's consent, shall be in writing and shall describe the proposed activity in sufficient detail
to allow the Grantee to judge the consistency of the proposed activity with the purpose of this
Conservation Easement. The Grantee may give its permssion only if it determnes, in its
discretion, that such activities (1) do not violate the purposes of this Conservation Easement
AND (2) either enhance or do not impair any significant conservation interests associated with
the RA. Grantee shall consult with EP A prior to giving its permission. If EP A does not respond
within 45 days of consultation from the Grantee, Grantee may give its permssion.
Notwithstanding the foregoing, the Grantee and Grantor have no right or power to agree to any
activities that would result in the termination of this Conservation Easement under state or
federal law or to agree to any activities inconsistent with the terms of the Consent Decree.
Nothing in this paragraph shall require Grantee to consent to any activity otherwise restricted in
this Conservation Easement.

5. RESPONSIBILITIES OF GRANTOR AND GRANTEE NOT AFFECTED.
Other than as specified herein, this Conservation Easement is not intended to impose any legal or
other responsibility on the Grantor, or in any way to affect any existing obligation of the Grantor as
owners of the RA.

6. ACCESS. No right of access by the general public to any portion of the RA is
conveyed by this Conservation Easement. However, the public has the right to view the RA from
adjacent publicly accessible areas such as public roads and waterways.

7. ENFORCEMENT. The Grantee shall have the right to prevent and correct
violations of the Restrictions; to request, by written notice, corrective action sufficient to abate
any violations; and to restore the RA to its condition immediately prior to the violation. For acts
caused by Grantor, failure by the Grantor to abate the violation and take such other corrective
action as may be requested by the Grantee within sixty (60) days after receipt of such written
notice (the "cure period") shall entitle the Grantee to bring an action at law or equity in a court of
competent jurisdiction to enforce the Restrictions; to require the restoration of the RA to its
previous condition immediately prior to the violation; to enjoin the non-compliance by ex parte
temporar or permanent injunction in a court of competent jurisdiction; and/or to recover any
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damages arising from the noncompliance. Such damages, when recovered, shall be applied by
the Grantee to corrective action on the RA. Grantor has no liability or responsibility for
violations caused by a third pary.

7.l Emergency Enforcement. If the Grantee, in its reasonable discretion,
determines that circumstances require immediate action to prevent imminent and substantial
damage to the conservation values of the RA due to a violation of the Restrictions by the
Grantor, the Grantee may pursue its remedies under this Section without prior notice to the
Grantor or without waiting for the cure period to expire.

7.2 Failure to Act or Delay. The Grantee does not waive or forfeit the right to

take action as may be necessary to insure compliance with this Conservation Easement by any
prior failure to act, and the Grantor hereby waives any defenses of waiver, estoppel or laches with
respect to any failure to act or delay by the Grantee, its successors or assigns, in acting to enforce
any restriction or exercise any rights under this Conservation Easement.

7.3 Violations Due to Causes Beyond Grantor's Control. Nothing herein shall

be construed to entitle the Grantee to institute any enforcement proceedings against the Grantor
for any changes to the RA due to causes beyond the Grantor's control, such as changes caused by
drought, fire, flood, storm, earhquake or the unauthorized wrongful acts of third persons. In the
event of violations of the Restrictions caused by the unauthorized wrongful acts of third persons,
the Grantor may, upon request by the Grantee, assign its right of action to the Grantee, join in any
suit, or appoint the Grantee as its àttomey-in-fact for the purposes of pursuing enforcement
action, all at the election of the Grantee.

7.4 Standing. By virtue of Grantee's acquisition of rights under this
Conservation Easement, it shall be entitled, at its option, to standing before appropriate courts of
law to pursue remedies or other matters which are necessar or incidental to the protection of the
RA.

8. TRANSFER OF RA. Any time the RA, or any interest therein, is transferred by
the Grantor to any third pary, the Grantor shall notify the Grantee in writing within thirty (30)
days prior to the transfer of the RA, and the document of conveyance shall expressly refer to this
Conservation Easement. The failure of Grantor to perform any act required by this Section shall
not impair the validity of this Conservation Easement or of the transfer or limit their
enforceabilty in any way.

9. AMENDMENT OF EASEMENT. This Conservation Easement may be
amended only with the written consent of Grantor and Grantee. Any such amendment shall be
consistent with the purposes of this Conservation Easement and shall comply with I.R.c. Sec.
l70(h), or any regulations promulgated in accordance with that Section and the Virginia
Conservation Easement Act, as amended, or any regulations promulgated pursuant to that law.
The Grantor and Grantee have no right or power to agree to any amendment that would affect the
enforceability of this Conservation Easement.
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10. TERMINA TION OF EASEMENT. The Grantor hereby agrees that at the time
of the execution of this Conservation Easement, this Conservation Easement gives rise to a real
property right, immediately vested in the Grantee, with a fair market value of the Conservation
Easement as of the date of the conveyance that is at least equal to the proportionate value that
this Conservation Easement at the time of the conveyance bears to the fair market value of the
RA as a whole at that time. That proportionate value of the Grantee's property rights shall
remain constant.

ll. EMINENT DOMAIN. Whenever all or par of the RA is taken in exercise of
eminent domain by public, corporate, or other authority so as to abrogate the restrictions imposed
by this Conservation Easement, the Grantor and the Grantee may join in appropriate actions at
the time of such takng to recover the full value of the takng and all incidental or direct damages
resulting from the takng, which proceeds shall be divided in accordance with the proportionate
value of the Grantee's and Grantor's interests, and Grantee's proceeds shall be used in a manner
consistent with the purpose of this Conservation Easement. All expenses incurred by the Grantor
and the Grantee in such action shall be paid out of the recovered proceeds.

l2. INTERPRETATION. This Conservation Easement shall be interpreted under
the laws of the Commonwealth of Virginia, resolving any ambiguities and questions of the
validity of specific provisions so as to give maximum effect to the purpose of this Conservation
Easement.

13. INDEMNIFICATION. Each pary agrees to hold haress, defend and
indemnify the other from any and all liabilities including, but not limited to, injury, losses,
damages, judgments, costs, expenses and fees that the indemnified pary may suffer or incur as a
result of or arising out of the activities of the other pary on the RA that causes injury to a
person(s) or damage to property.

l4. TITLE. The Grantor covenants and represents that the Grantor is the sole owner
and is seized of the RA in fee simple and has good right to grant and convey this Conservation
Easement; that the RA is free and clear of any and all liens, mortgages, judgments or other
monetar encumbrances (other than the lien for real estate taxes not yet due and payable),
including but not limited to, any deeds of trust or mortgages not subordinated to this
Conservation Easement, but except for and subject to all existing easements, agreements,
conditions, and restrictions of record, that the Grantee shall have the use of and enjoy all of the
benefits derived from and arising out of this Conservation Easement.

l5. NOTICES. Any notices required by this Conservation Easement shall be in
writing and shall be personally delivered or sent by first class mail or by facsimile, to Grantor
and Grantee, respectively, at the following addresses or fax numbers, unless a pary has been
notified by the other of a change of address.
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To Grantor: To Grantee: To EPA:
Pamela Lazos, Mail Code 3RC20
Senior Assistant Regional Counsel
U.S. EPA Region il

l650 Arch Street
Philadelphia, PA 19103-2029

Jeffrey Lapp, Mail Code 3EA30
U.S. EPA Region il

l650 Arch Street
Philadelphia, P A 19l 03- 2029

April Bowie, Docket Clerk, Mail
Code 3RCOO
U.S. EPA Region il

l650 Arch Street
Philadelphia, PA l9103-2029

l6. ENVIRONMENTAL CONDITION. The Grantor covenants and represents to
Grantor's actual knowledge that no hazardous substance or toxic waste exists norhas been
generated, treated, stored, used, disposed of, or deposited in or on the RA, and that there are not
now any underground storage tanks located on the RA. If, at any time, there occurs, or has
occurred, a release in, on, or about the RA of any substance now or hereafter defined, listed, or
otherwise classified pursuant to any federal, state, or local law , regulation or requirement as
hazardous, toxic, polluting, or otherwise contamnating to the air, water or soil, or in any way
harul or threatening to human health or the environment, for which Grantor is responsible,

Grantor agrees to take all steps reasonably necessar to assure its containment and remediation,
including any cleanup that may be required. If the release was caused by Grantee or a third pary,
Grantee shall be responsible. Nothing in this Conservation Easement shall be construed as
giving rise, in the absence of a judicial decree, to any right or ability to Grantee to exercise
physical or managerial control over the day-to-day operations of the RA, or any of Grantor's
activities on the RA.

l7. SEVERAILITY. If any provision of this Conservation Easement is found to be
invalid, the remaining provisions shall not be altered thereby.

l8. PARTIES. Every provision of this Conservation Easement that applies to the
Grantor or Grantee shall also apply to their respective heirs, executors, administrators, assigns,
and all other successors as their interest may appear.

19. RE-RECORDING. In order to ensure the perpetual enforceability of the
Conservation Easement, the Grantee is authorized to re-record this instrument or any other
appropriate notice or instrument.
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20. MERGER. The paries agree that the terms of this Conservation Easement shall
survive any merger of the fee and easement interest in the RA.

2l. SUBSEQUENT LIENS ON RA. No provisions of this Conservation Easement
shall be construed as impairing the ability of Grantor to use the RA as collateral for subsequent
borrowing, provided that any deed of trust, mortgage or lien arising from such a borrowing would
be subordinate to this Conservation Easement.

22. ACCEPTANCE & EFFCTIVE DATE. As attested by the signature of its
authorized representative affixed hereto, the Grantee hereby accepts without reservation the
rights and responsibilities conveyed by this Conservation Easement. This Conservation
Easement is to be effective the date recorded in the Clerk's Office of the Circuit Court of the City
of Chesapeake, Virginia.

TO HA VE AND TO HOLD, this Grant of Conservation Easement unto the Grantee, its
successors and assigns, forever.

IN WITNESS WHEREOF, the Grantor and Grantee, intending to legally bind themselves,
have set their hands and seals on the date first written above.

WITNESS the following signature the day and year first above written.

- 10-



OWNER

GREEN SEA FARMS, LLC, a
Virginia limited liability company

By:
Name:
Title:

COMMONWEALTH/STATE OF )

)ss.
)CITY/COUNTY OF

The foregoing instrument was acknowledged before me on this day of

,2007, by , the of Green Sea

Farms, LLC, a Virginia limited liability company, on behalf of said limited liability company.

NOTARY PUBLIC

My Commssion Expires:

(SEAL)

My Registration No.:

- 11 -



BEECHTREE PARK, INe., a
Virginia corporation

By:
Name:
Tite:

COMMONWEALTH/STATE OF )

)ss.
)CITY/COUNTY OF

The foregoing instrument was acknowledged before me on this day of

,2007, by , the

Park, Inc., a Virginia corporation, on behalf of said corporation.

of Beechtree

NOTARY PUBLIC

My Commssion Expires:

(SEAL)

My Registration No.:
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GRANTEE:

By:
Name:
Title:

COMMONWEALTH OF VIRGINIA

COUNTY OF

The foregoing instrument was acknowledged before me this _ day of

2007, by

My commssion expires:

Notar Public

COMMONWEALTH OF VIRGINIA

CITY/COUNTY OF

The foregoing instrument was acknowledged before me this _ day of

2007, by

My commission expires:

Notary Public

- l3 -



STATE OF

CITY/COUNTY OF

The foregoing instrument was acknowledged before me this _ day of2007, by , who is of
My commssion expires:

Notar Public

- l4-
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Document prepared by
and after recording return to:
Hunton & Wiliams LLP
95 I East Byrd Street
Richmond, V A 232 I 9
Attn: Karma Brown

(GPINrrax Parcel Number): (INSERT TAX PARCEL ID)

DE CLARA TION OF RESTRICTIONS,

THIS DECLARATION OF RESTRICTIVE COVENANTS (this "Declaration"), is made
this _day of ,200_, by GREEN SEA FARMS, LLC, a Virginia limited
liability company and BEECHTREE PARK, INC., a Virginia corporation (collectively, the
"Owner" and grantor for indexing purposes), and recites and provides:

RECITALS:

WHEREAS, Owner is the owner of certain real property located in the City of
Chesapeake, Virginia (the "Property") as more particularly described in those certain deeds
recorded in the Clerk's Office of the Circuit Court of the City of Chesapeake, Virginia (the
"Land Records") in Deed Book _, page _, Deed Book _, page --, and Deed Book

_, page_;
WHEREAS, the Property is subject to a judicial Consent Decree entered in the United

States District Court for the Eastern District of Virginia, Norfolk Division on _, 200_ (the
"Consent Decree") attached hereto as Exhibit A;

WHEREAS, the Consent Decree divides the Property into two separate areas, the
Potential Development Area ("PDA") and the Remedy Area ("RA"), as specifically delineated
on Figure 1 of Exhibit A;

WHEREAS, Owner desires to impose on the RA certain restrictive covenants expressing
Owner's intent to preserve the RA, consisting of _ acres of land as shown on the plat dated

_, 2007, entitled (INSERT PLAT INORMATION) (the "Plat"), a copy of
which is attached hereto as Exhibit B and incorporated into this Declaration by this reference, in
perpetuity in its natural state as detailed below; and

WHEREAS, it is the purpose of this Declaration to ensure that the RA wil be preserved
in perpetuity in its natural condition; to protect native plants, animals, or plant communities on
the RA, and to prevent any use of the RA that wil impair or interfere with the conservation of
the RA.

AGREEMENT:

NOW, THEREFORE, THIS DECLARATION WITNESSETH: Owner does hereby
declare, covenant and agree, for itself and its successors and assigns, that the RA shall be
hereafter held, leased, transferred, and sold subject to the following conditions and restrictions
(the "Restrictive Covenants") which shall run with title to the RA and be binding on all paries
and persons claiming under them.
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l. Restrictive Covenants. Any activity on or use of the RA inconsistent with the

purpose of maintaining its natural state as set forth above is prohibited, except to the extent such
rights are expressly reserved to the Owner, its successors or assigns, as set forth in paragraph 2
below. The following activities are expressly prohibited:

a. no new construction of buildings, structures, fixtures, or improvements
(temporary or otherwise);

b. no excavation, fillng, plowing, cultivation or other earth disturbing

activity, including ditching, draining, dewatering, grading, diking, dredging,
removal of topsoil, sand, gravel, rock, mineral or other materials, or any other
activity that wil change the topography or hydrology on the RA except as
permitted in paragraph 2 or the Consent Decree;

c. no motorized vehicles wil be permtted in the RA for recreational

purposes; and

d. no removal of or interference with native vegetation, including no cutting,
clearing, mowing, timbering, farng, cultivating, plowing, harvesting or other
disturbance of the native vegetation, except as permitted in paragraph 2 or the
Consent Decree.

2. Rights Reserved. The Restrictive Covenants wil be subject and subordinate to

the following rights hereby reserved and retained by the Owner, its successors or assigns:

a. to the extent necessary to prevent flooding of existing or future

agricultural activities and development within the PDA and, at the same time,
protect the RA: (l) the right of entry and of access to the RA for the purpose of
removing obstructions and maintaining adequate drainage and flow through (i)
the central collector ditch from Area J to the western property line of Area M, (ii) .
the ditch connecting Field 3 to the central collector ditch, and (iii) the two ditches
outside the southwest comer of Field 3, which together drain to Area F, each as
identified in Figure 1 attached to the Consent Decree; and (2) the right to install
(and/or grant easements to applicable utility providers to install) utility lines to
provide utility service to any future improvements located in the PDA; provided,
however, that the utility lines may not be located in the RA unless the Owner or
its successors or assigns establish, to EP A as provided in the Consent Decree
attached hereto as Exhibit A, that, for technical and engineering reasons, utility
lines must be located within the RA and that without such utilities in such
location the design of the development of the PDA would not be possible. Cost
shall not be a factor in consideration of the preceding sentence;

b. the right, but not the obligation, to control, manage or destroy exotic non-

native species or invasive species of plants and animals that threaten the
conservation values of the RA and for the non-commercial de minimis harvest of
trees to prevent an immnent hazard to human health or safety;
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c. the right to engage in and permit others to engage in recreational uses of

the RA, consistent with the prohibitions in paragraph l, including, without
limitation, camping, hunting, fishing, and hiking; the right, but not the
obligation, to create and maintain foot trails with surfaces unimproved or
improved only with organic materials such as natural mulch, pine or bark,
provided that such trails shall not exceed four feet in width and native vegetation
wil be disturbed only to the extent necessary to create such trails. The trails
shall be suitable for foot travel only. Consistent with the provisions of paragraph
1 herein, such trails shall be constructed and maintained so as to minimize
impacts on the hydrology or topography of the RA; and

d. the right to post signs, bilboards, or other advertising displays for the

purpose of advertising the Property for sale or to prohibit unauthorized entry or
use.

3. Completeness; Modification. This Declaration constitutes the entire agreement

between the paries hereto with respect to the subject matter hereof and supersedes all prior
discussions, understandings or agreements between the paries. The Restrictive Covenants
contained herein shall not hereafter be altered in any respect without the express written approval
and consent of the Owner, or its successors or assigns, and the U.S. Environmental Protection
Agency ("EPA") or the U.S. Deparment of Justice ("DOJ"). DOJ and EPA shall approve any
amendment, modification or alteration to the Restrict Covenants so long as such amendment,
modification or alteration does not impair the conservation values of the RA, in EP A's or DOl's
sole discretion. The Owner, or its successors or assigns, may apply to the EPA or DOJ for
vacation or modification of this Declaration; however, after recording, these Restrictive
Covenants may only be amended or vacated by a document signed by the EPA or DOJ, and the
Owner, or its successors or assigns, and recorded among the Land Records.

4. Compliance. Inspections and Enforcement. The United States and its respective

authorized agents shall, upon advance notice to the Owner, have the right to enter and go upon
the RA to inspect the RA, and take such actions as may be necessary to verify compliance with
these Restrictive Covenants. The Restrictive Covenants shall be enforceable by any proceeding
at law or in equity or administrative proceeding by the EP A and their respective authorized
agents. Failure by any agency (or owner) to enforce any covenant or restriction contained herein
shall in no event be deemed a waiver of the right to do so thereafter.

5. Severability Provision. The provisions hereof shall be deemed individual and

severable and the invalidity or parial invalidity or unenforceability of anyone provision or any
portion thereof shall not affect the validity or enforceability of any other provision thereof.

6. Governing Law. This Declaration shall be governed by and construed and
interpreted in accordance with the laws of the Commonwealth of Virginia, without regard to
conflcts of laws principles.
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7. Successors and Assigns. This Declaration shall bind and inure to the benefit of

the paries hereto and their respective heirs, personal representatives, successors and assigns..

(REMAINER OF PAGE INTENTIONALLY LEFT BLANK.)
(SIGNATURES APPEAR ON FOLLOWING PAGES.)
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WITNESS the following signature the day and year first above written.

OWNR

GREEN SEA FARMS, LLC, a
Virginia limited liability company

By:
Name:
Title:

COMMONWEALTH/STATE OF )

)ss.
)CITY/COUNTY OF

The foregoing instrment was acknowledged before me on this day of

, 2007, by , the of Green

Sea Fars, LLC, a Virginia limited liability company, on behalf of said limited liability

company.

NOT ARY PUBLIC

My Commssion Expires:

(SEAL)

My Registration No.:

5



BEECHTREE PARK, INC., a
Virginia corporation

By:
Name:
Title:

COMMONWEALTH/STATE OF )

)ss.
)CITY/COUNTY OF

The foregoing instrument was acknowledged before me on this day of

, 2007, by , the of

Beechtree Park, Inc., a Virginia corporation, on behalf of said corporation.

NOTARY PUBLIC

My Commssion Expires:

(SEAL)

My Registration No.:
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